The rise of Nollywood illustrates the revolutionary potential of digital technologies in
The economy was collapsing, military dictatorships imperiled the arts, and insecurity imprisoned Nigerians in their own homes. Though unable to go out freely, people still needed to be entertained. So they purchased VCRs to watch films in the safety of their homes. That was how the home-video industry began. As a trained film technician who knew the limitations of video technology, I was saddened by the decline of celluloid filmmaking. But rather than fold my arms and fantasize about celluloid, I chose to use video technology creatively.
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A.
Nollywood Origins and Distribution Networks
Although use of the term Nollywood is fairly recent, 17 many trace the origins of Nollywood to the success of the film Living in Bondage, an Igbo language film released in 1992, which sold hundreds of thousands of copies. 18 Living in Bondage was written and produced by Kenneth Nnebue, an electronics dealer and film promoter, who had previously produced Yoruba language films. 19 Kenneth Nnebue was trying to sell a large stock of blank videocassettes bought from Taiwan. He decided the videocassettes would sell better with something recorded on them and wrote and produced Living in Bondage, which depicts the story a man of power and wealth who kills his wife in a ritualistic murder but repents when she haunts him. 20 Nollywood video films are highly commercial films that borrow style and texture from existing television and film traditions, including American soap operas and B movies and Bollywood films. 21 Nollywood films are often quite melodramatic. following. 25 Nouah plays a pair of twins, Taiwo and Kehinde, who decide to switch places. Taiwo, a businessman based in London, replaces Kehinde in Lagos, while Kehinde, who runs a business in Nigeria, replaces Taiwo in London. Taiwo gives Kehinde his passport and asks Kehinde to replace him because he believes he is sterile and wants his wife Judy to become pregnant. Although Kehinde is successful in running Taiwo's business in London and Judy, not aware of the switch, becomes pregnant by Kehinde, the twin switch leads to calamity. Taiwo finds himself unable to adjust to living in Nigeria, ruins his brother's business, friendships, and marriage and contributes to the death of his brother and sister-in-law's two young children, whose murder by thugs is shown onscreen. Kehinde refuses to return to Nigeria, leading Taiwo to take desperate steps to reverse the switch and, ultimately, tragedy.
Nollywood films are syncretic cultural forms that map the cultural geography of Nigeria and the Nigerian diaspora. They reflect sociocultural values and concerns relevant in Nigerian and broader African contexts. Nollywood films depict aspects of contemporary life in Nigeria. 26 Nollywood is increasingly a principal means by which images of Nigeria are disseminated. 27 Nollywood and other video film industries in Africa thus represent a powerful force that enables African to tell African stories and disseminate such stories to a global audience. 28 Nollywood films have influenced forms of vernacular expression. 29 Digital technologies have also facilitated the appearance of certain characteristics associated with the networked information economy, which Yochai Benkler, for example, notes improves the capacity of individuals to "do more for and by themselves [and] . . . enhances their capacity to do more in loose commonality with others" outside of "traditional hierarchical models of social and economic organization." 30 Nollywood directors have been largely self-taught, and Nollywood incorporates institutional structures facilitated by digital technologies. 31 Nollywood is a result of broader access to technological tools of cultural production, which has in turn led to significant 25 An Intimate Chat with the Figurine's Kunle Afolayan and Ramsey Nouah, Apr. 27, 2010, http://www.mtviggy.com/interviews/an-intimate-chat-with-the-figurines-kunle-afolayan-and-ramsey-nouah/ (noting that Ramsey Nouah cannot walk through Brooklyn without raising attention). 26 Nigeria) . 27 Haynes, supra note 8, at 134 ("The image of the Nigerian nation, literally and metaphorically, is now largely shaped by these films, which have become wildly popular across the African continent and beyond. Video film is the primary expressive medium through which Lagos makes itself visible, both to itself and to external audiences."). 28 32 In contrast, during the colonial era, filmmaking in Nigeria and elsewhere in Africa was largely reserved for European directors and producers because films were thought to be too complex for Africans to produce or understand.
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Although Nollywood films are distributed within Africa largely through sale of physical discs, many Nollywood films are available on YouTube and other Internet sites at no cost. Nollywood films are often shared, and Nollywood films are available in communal settings in Nigeria, which gives even those with limited financial resources access to Nollywood films. Despite extensive physical distribution of Nollywood films in Africa, Nollywood distribution networks as a whole have attributes that make them more akin to decentralized digital era digital distribution networks of virtual works than traditional pre-digital physical distribution networks for content. In the case of Hollywood films, for example, traditional distribution networks for commercial films that developed prior to the digital era were largely dominated by hierarchical and centralized industry controlled distribution models or models centered around movie studios as financing and distribution hubs. 34 Nollywood production and distribution models have significant implications for unauthorized distribution of films that many characterize as "piracy."
35 Nollywood distribution models and lack of industry control over distribution have facilitated the viral spread of Nollywood films within Africa and among diasporic communities, which has given Nollywood a large global footprint in Africa, Europe, and the U.S.
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In addition to being distributed around the world, in recent years, Nollywood networks have begun to expand globally on the creation and production side. Other organizations have emerged to promote Nollywood, including the Nollywood Foundation, a nonprofit organization, which has sponsored conferences in Los Angeles that target movie insiders in the United States. 53 Dominant Nollywood business strategies in the early days of the industry involved high volume production of films of relatively low technical quality. These strategies reflected a Nollywood business environment characterized by a lack of formal film financing and widespread unauthorized distribution of Nollywood films. Nollywood films historically involved investments of as little as US$ 15,000, which minimized the financial impact of commercial failures of Nollywood films. Some commentators suggest that the Nollywood model is evolving into one that involves production of higher quality films. 54 The evolution of the Nollywood model underscores that success in Nollywood terms is measured commercially, for Nollywood is above all commercial in orientation, which has led to criticisms of Nollywood on aesthetic grounds. 55 The commercial focus of Nollywood participants underscores the extent to which the development of Nollywood is also a story about entrepreneurship in the developing world that may turn common assumptions about what might be required to foster a film industry and business enterprises in developing countries on their head. Nollywood initially developed with little government support and few significant sources of private sector financing. 56 Despite the lack of support from government and formal private sector financing sources, Nollywood has become a fast growing sector of the Nigerian economy. 57 Nollywood generates an estimated US$ 250 million annually, 58 which makes Nollywood the second largest export sector in Nigeria after oil, which accounts for more than 90 percent of Nigeria's export earnings. 59 Draft of 11:00 AM, 2/27/12 62 For example, a country could move from Technology A to Technology C without adopting Technology B. 63 Leapfrogging would thus enable a movement from traditional firewood stoves to use of liquefied petroleum gas, without adoption of improved charcoal and kerosene stoves. 64 Mobile telephones have been characterized as a dominant leapfrogging technology in Africa to date. Africa has higher growth rates and greater digital mobile penetration than is the case in developed country markets. 65 Nonexistent and unreliable fixed phone lines have contributed to high growth rates in African mobile subscribers, with mobile subscriber growth rates approaching 550% in Africa in the five years preceding 2009. 66 Many in Africa have gone from having no telephone or having minimal fixed phone line service directly to digital mobile phones without experiencing analog mobile technology that came before digital mobile technology in many areas of the world. A 2007 report indicated that digital mobile phone subscriptions in Africa accounted for 95% of all mobile subscribers and made up 83% of all phone subscriptions (figures for Europe are 92% and 68% respectively). 67 Even if a positive force overall, technology leapfrogging has consequences for the development of institutions that merit greater attention and that may lead to technological, institutional and legal discontinuities. Such discontinuities may significantly impact adoption processes of 68 Technological discontinuities in the development of the film production business are evident in Nollywood, which has taken advantage of technological innovations in digital video film. Nollywood directors adopt new technologies as soon as they become available. Because Nollywood films are produced on a small scale, often with as few as three to five days of filming, digital technologies have been useful in streamlining the film production process. 69 Nollywood postproduction is done using editing software applications such as Avid and Final Cut Pro. 70 Nigerian filmmaking, which enjoyed a golden age in the 1980s, was largely moribund by the end of the decade as a result of economic considerations. 71 This meant that Nollywood digital videos emerged in a context in which analog film production had largely ceased. The lack of a robust pre-digital film industry is a clear contrast to the Francophone countries such as Senegal, Mali, Niger, and Burkina Faso, for example, which have had pre-digital film production of aesthetically oriented noncommercial films that have traditionally targeted audiences outside of Africa. 72 After independence, Francophone films gained an international reputation in the art film arena and have received acclaim as well as prizes in international competitions. 73 Senegal has been described as the "founding father" of African cinema. 74 Although critically acclaimed internationally, Francophone art films have been typically costly, often financed from overseas, 75 Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent and have generally not garnered large audiences within Africa. 76 The high expense of film production has led film production in a number of African countries to be at a virtual standstill, which has left a void that has been filled in some instances by Nollywood videos, which are orientated toward domestic Nigerian and African markets. 77 Although nascent video film industries have been evident in other African countries, including Ghana (Gollywood) and Kenya (Riverwood), 78 none of these other industries has yet achieved the visibility of Nollywood.
In contrast to outward oriented African film production, Nigerian video films, which have been described by some commentators as the "AIDS of the film industry," are cheap to produce.
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Although Nollywood films use advanced digital technology, the technical quality of Nollywood films is highly variable and some Nollywood films may have low production values and poor sound editing. 80 The leap to digital technology in Nigeria has, however, facilitated the development of alternative Nollywood models of commercial film production and distribution. In particular, the lack of centralized, hierarchical industry structures organized around the creation, financing and distribution of physical films in Nigeria is in part due to the absence of large-scale cinemas in cities such as Lagos and dominance of home viewing. 81 The dominance of home viewing has implications for business and legal structures that have arisen surrounding the Nigerian video film industry. 82 In 2010, Nigeria had fewer than 50 movie screens in the entire country, mostly located in Abuja, Lagos, and Port Harcourt. 83 Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent approximately 98 percent of its revenues from home video distribution and 2 percent from other sources, including pay-TV. 84 Nollywood revenue sources reflect patterns that are increasingly evident in Hollywood, which derives only 10 percent of its revenue from U.S. theaters, receiving a majority of revenue from so-called "backend" sources such as DVD sales, pay-TV, and network television licensing. 85 The lack of significant continuity between Nollywood and pre-digital film production in Nigeria means that the configuration of digital era industry legal and business structures in Nigeria does not have anything close to institutional overlay present in areas that developed robust and sustained pre-digital film industries. As a result, Nigeria has not had to undergo to the same extent the transition to digital film production and distribution that is now occurring in Hollywood and other film industries with significant pre-digital era film production sectors.
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Nollywood leapfrogging, however, underscores the physical infrastructure and other institutional challenges that exist in Nigeria, including informal distribution and marketing networks, extensive piracy, poor production quality, lack of production, distribution, and exhibition infrastructure, lack of film studios, insufficient funding sources and venture capital, inadequate skills and training, industry fragmentation, and a lack of data necessary for planning and industry decision making.
87
These challenges and technological discontinuities underscore why Nigeria is an unlikely locale for the development of a video film industry and illustrate fundamental paradoxes of contemporary Nigeria. 88 Lack of reliable electricity is yet another challenge confronting the Nollywood industry: Nigeria is one of the most inefficient producers of electricity in the world 84 "rampant piracy, no venture capital, lack of a distribution and marketing network, lack of film studios and poor production techniques"). 88 Barrot, supra note 69, at 17.
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Preliminary Working Draft -Do Not Cite without Consent with frequent black-outs and brown-outs and widespread reliance on self-generated electricity.
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Unreliable electricity is thought by many to be the biggest constraint in the Nigerian business sector. 90 Chronic electricity shortages in Nigeria stall Nollywood production schedules. 91 In addition, inadequacies in Nigerian road infrastructure inhibit the expansion of Nollywood distribution networks.
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The accomplishments of Nollywood participants are all the more remarkable in light the infrastructural and other institutional limitations in Nigeria. Nollywood institutional structures involve a complex mix of unions, distributors, and other players, 93 including the Filmmakers Cooperative of Nigeria, which has developed its own distribution outlet in Surulere Market in Lagos and established committees to improve the quality of Nollywood films, 94 the Motion Pictures Practitioners Association, the Actors Guild, and the Nigerian National Film Corporation. 95 Although unions and other institutions play a role in Nollywood, Nollywood participants in the initial stages of Nollywood growth have tended to be fragmented with a high degree of informality in relationships.
Technological and institutional discontinuities in Nollywood have also played an important role in the development and enforcement of Nigerian copyright laws. Although Nigeria has fairly comprehensive copyright laws, 96 enforcement has traditionally been weak. 97 Lack of copyright enforcement in Nigeria is due to a variety of factors, including a traditional lack of domestic copyright constituencies. 98 Intellectual property laws in countries such as the United States reflect a legacy of centralized industry structures that have promoted and enforced particular intellectual property configurations. Cultural industry businesses in the United States have also long played a role in the development of intellectual property laws and enforcement strategies. 94 Parkinson, supra note 1, at 5 (noting that the Filmmakers Cooperative has established the Quality Control Committee and the Committee for the Control of Film Releases to "improve the standard of Nollywood pictures by reducing output and combating plagiarism"). 95 Id. 96 Remedies for copyright owners in Nigeria include damages, injunctions, accounting of profits and delivery of copies or materials used to make copies. Nigerian Copyright Act, supra note 11, at § § 16, 18, 19. Nigerian copyright law also provides for criminal liability. Nigerian Copyright Act, supra note 11, at § 18. 97 Connors, supra note 2; see infra notes ___ to ___ and accompanying text. 98 Connors, supra note 2 (describing a recent battle between the police and counterfeiters and noting that police in Nigeria are understaffed and bribe-ready, which leads to minimal copyright enforcement). 99 The intellectual property frameworks advanced in the pre-digital era by cultural industry players United States have been stressed significantly in the digital era, particularly with respect to unauthorized distribution of digital content. Although Nollywood films are distributed in physical format, a general lack of industry control over distribution in Nollywood highlights how structures of distribution of Nollywood films are unlike traditional distribution structures of physical content in Hollywood. Although rampant copying of Nollywood films is a testament to their appeal, losses of revenue from the distribution of such copies are now thought by many to be a serious impediment to continued growth in Nollywood.
C.
The 103 Nollywood became prominent in Nigeria during a time in the 1990s of high crime rates and a general breakdown in the public order that made going to theaters at night too dangerous. 104 An estimated 67 percent of homes in Nigerian urban areas have either VHS or VCD players. 105 Even those without video players at home are able to watch Nollywood films in informal video parlors in which entry costs less than US$ 0.25, as well as in communal locations such as street stalls, hair salons, shops, bars, and other small businesses.
Preliminary Working Draft -Do Not Cite without Consent million VCR and DVD players have been sold in Nigeria. 109 Nigeria's 2008 per capita income was an estimated US$ 1,080. 110 The price levels of Nollywood films and varied ways of accessing such films permit significant numbers of Nigerians to have some access to video films. Nollywood has had a discernible impact on Nigerian business and society. In addition to demonstrating alternative paths to business success, Nollywood has changed the way Nigerians perceive acting and actors and has contributed to the making of Nigerian movie stars. 111 Viewers of Nollywood films attribute their appeal to a number of factors. For many in Africa and in the African diaspora, Nollywood films provide characters and stories with which they can identify and which show a cultural connection to issues relevant in Nigeria and elsewhere in Africa. 112 Nollywood films are also highly commercial and melodramatic, 113 and the most successful Nollywood films are melodramas most "filled with adultery, bribery and elements of local mysticism." 114 Nollywood films have displaced Hollywood films and other film genres in Nigeria and elsewhere in Africa. 115 Nigerian video films are syndicated and shown on television across Africa, including in Kenya and Ghana, and on African satellite networks, as well as on Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent television at least seven Francophone countries. 116 Nollywood films have "become a staple on M-NET, the South African based satellite television network." 117 Despite having arisen from technological discontinuities in the early adoption of digital video technologies, Nollywood films reflect important cultural continuities. 118 Significant domestic popular culture sources for Nollywood melodramas are evident in Igbo Onitsha Market literature, Yoruba juju music, and Yoruba traveling theater, for example, which reflect a similar orientation to Nollywood films. 119 Nollywood films have had a significant impact on and may in some instances have contributed to the demise of pre-Nollywood cultural forms. 120 The broad transnational distribution of Nollywood films is facilitated by the dominance of films made in English and other languages spoken outside of Nigeria.
121 Forty-four percent of Nollywood films distributed between 1997 and 2003 were in English. 122 These English speaking films are distributed worldwide, including in both English and French-speaking countries in Africa. 123 Yoruba language films represented 31% of Nigerian film production between 1997 and 2003, with an audience primarily in southwestern Nigeria and neighboring Benin and Togo. 124 Hausa language films, which reflect a significant Bollywood influence, 125 constituted 24% of production during this time, also found an outside audience among Hausa speakers in a number of West African countries. Nollywood films may also be made in other local languages, including Edo and Effik/Ibibio. 126 Although a large number of Nollywood producers and distributors are Igbo, 127 the proportion of films made in Igbo is relatively small, and Igbo producers prefer films made in English, which gives them access to a bigger market in Nigeria 131 The number of Africans in the U.S. has grown close to ten-fold since 1960, from 0.4% of all foreign born to 3.7% of all foreign born immigrants in 2008. 132 In 2005, more Africans had come to the U.S. since 1990 than in the two preceding centuries. 133 Further, voluntary immigration to the U.S. from Africa has surpassed the numbers of those who came to the U.S. as slaves, 134 with Census figures indicating that the population of African-born persons in the U.S. grew from 364,000 in 1990 to 900,000 in 2000 and an estimated 1.4 million in 2008. 135 Nigerians are the largest single group of African immigrants in the U.S., with an estimated population of 185,787 or 13.1% of African immigrants in the U.S. 136 African immigrants in both the United States and the United Kingdom have the highest levels of educational attainment, which may have implications for the types of continuity such immigrants choose to maintain with their places of origin.
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The popularity of Nollywood films among African immigrant communities may reflect patterns of transnational migration in which Nollywood and other African video films form a basis for transnational communities based on "shared beliefs, evaluations, and symbols expressed in a collective identity." 138 African immigrants also have disposable income to spend on entertainment: in 2008, the mean income of African-born persons in the U.S. was US$ 69,978, just below the general population mean income of US$ 71,128, 139 giving African immigrants in the U.S. funds to spend in African-owned shops and wholesale markets that sell Nollywood and other types of African video films.
D.
Nollywood, Censorship, and the Democratization of Culture
In addition to its impact on the African diaspora, digital video has enabled decentralized and grass roots film production within Nigeria that has contributed significantly to the democratization of cultural production. 140 Nollywood practices are rooted in the Nigerian television industry, which may explain the Nollywood penchant for melodrama. 141 The Nigerian television industry and other forms of cultural production also provided human and other resources that have facilitated the development of Nollywood. 142 As has been the case elsewhere in the world, digital technology may give people access to tools that can create cultural content. The lower cost of digital video productions thus broadened participation:
"The new technology has empowered us. Now we have fair access to means of production. When it was celluloid, everything was imported from abroad and it was very expensive but today, anybody could have a personal computer, install an editing software Draft of 11:00 AM, 2/27/12 By virtue of its small scale and grassroots production, Nollywood has extended film production outside the "reserve of the so-called 'cultured classes.'" 144 Thus Nollywood developed with no large studios, no projectors or screens, and no reels of film. 145 Film production in local languages and the use of music as an "integral communication element of Nollywood productions" have brought Nollywood closer to grassroots audiences. 146 Although many Nollywood films deal with predictable themes, 147 others offer social commentary that may criticize those in authority. This potential role in social commentary is significant given the role of censorship in Nigerian film production and history of authoritarian governments in Nigeria. The National Film and Video Censors Board (NFVCB) is a primary institutional force in the Nigerian film industry. 148 The NFVCB registers new releases, calculates annual turnover, monitors the content of films, and restricts distribution of films that are deemed to cause social harm. 149 The mission statement of the NFVCB sets forth its role as contributing "to the positive transformation of the Nigerian society through censorship and classification of films and video works whilst balancing the need to preserve freedom of expression within the law" in order to "limit social harm caused by films." 150 The NFVCB classifies and censors content of videos and films, using measures of both content and technical quality. 151 The NFVCB censored 4,600 films between 1994 and 2005, and put in place complete embargoes against films with themes involving cannibalism and lesbianism, and films with indecent, obscene, or overtly sexual scenes. 152 The 2004 film, The President Must Not Die, 153 led to a six-month battle over the title of the film between director Zeb Ejiro and the NFVCB. 154 The original title of the film was The President Must Die, which was highly controversial in Nigeria, where almost half of the heads of Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent state since independence have died under violent circumstances. 155 In addition censorship at the national level, a separate censorship law applies in Kano to Kannywood films and is overseen by the Kano State Censorship Board. 156 The Kano censorship system was instituted in 2001 after the adoption of Islamic Shar'ia law in Kano. 157 In 2007, a cell phone sex video involving a Kannywood actress led to a tightening of film censorship in Kano, including a 6-month ban on all film production, a ban on singing and dancing in Kannywood films, and arrests and prison terms for Kannywood participants. 158 The NFVCB was formed by a 1993 Decree but was not the first film censorship body in Nigeria. Legal frameworks adopted just following independence established the Film Censors Board, which specifically applied to film production, but which did not encompass video. 159 In contrast, the 1993 Decree establishing the NFVCB, which repealed the Cinematograph Act of 1963-64, 160 specifically applies to both film and video. 161 The Nollywood industry arose in large part by taking advantage of regulatory gaps. At the time of emergence of the Nigerian video film industry, the Cinematograph Act of 1963-64 did not cover the video genre, 162 which likely facilitated the development of the Nollywood industry. Further, because Nollywood films are targeted at the home video market, Nollywood films are usually not screened publicly and often not shown on television, which enables Nollywood producers to "sidestep" regulatory restrictions on content. 163 The Film Policy Law of 1993 and film nationalization policies in the 1970s also encouraged the development of a domestic Nigerian film industry. 164 In a continent where free expression is not infrequently suppressed by governments and censorship of films is widely practiced, 165 Nollywood has been described as "one of the most A.
The Cultural Industries, Intellectual Property, and Development
In addition to providing new avenues for cultural expression, Nollywood may also represent an alternative model for the development of cultural industry businesses. As UNESCO noted in 2009: "the explosive growth of Nollywood attracts considerable attention, especially in developing countries looking for alternatives to the U.S. or European models of film production and distribution, which require considerable investment." 172 The rise of the film sector in Nigeria runs counter to existing trends in the film sector in which developing countries, which produce 1.2 films per million inhabitant annually, lag developed countries, which produce 6.3 films per million inhabitants annually. 173 At current Nollywood production levels, Nigeria produces approximately 6.7 films per million inhabitants annually. 174 Bridging the developing country film production gap remains challenging, particularly because the optimal ways to create domestic film industries remain elusive in many instances. Prior to the proliferation of Nollywood films, at least one commentator suggested that government takeover of the film industry would be the only means by which Nigeria could develop a film industry. 175 Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent Notably, although many countries have sought to incentivize particular types of film production through direct government funding, subsidies, or film protection schemas involving film quotas, 176 many of these industries have not been commercially viable in the absence of subsidies or other support schemes. In contrast, Nollywood has created significant volume of local video film content with virtually no government involvement or subsidies. The success of Nollywood may in many respects be attributable to a lack of government involvement and its decentralized nature, which has permitted Nollywood participants to be highly entrepreneurial, adaptive and innovative. Nollywood now may employ as many as 200,000 people directly with estimates of indirect employment as high as 1 million. 177 The market-driven Nollywood approach is less costly than existing models of film production and distribution and may offer a new model for developing countries that wish to develop domestic film industries.
The Nollywood experience also highlights the variable role that intellectual property laws may play in the development of cultural industries. The Nollywood case draws attention to the potential benefits of low levels of intellectual property protection, particularly in the case of emerging industry sectors. Nollywood now has significant brand value and is distinguished from video film production elsewhere in Africa by virtue of its brand. Low levels of copyright protection were an important factor in the early widespread dissemination of Nollywood films. Unauthorized distribution of Nollywood films have led to calls in recent years for greater intellectual property enforcement against Nollywood pirates.
178 Discussions that attempt to place events in Nollywood within a broader global discourse about piracy may significantly oversimplify the role of unauthorized uses in Nollywood. Further, low levels of copyright protection that existed in the earliest stages of Nollywood development may be instructive in considering what constitutes optimum levels of intellectual property both in instances of developing business sectors, as well as in developing countries generally.
The experiences of Nollywood underscore the potential benefits in thinking about levels of intellectual property protection in a flexible manner that takes account of the stage of development of the industry and country. 179 Historical examples suggest that flexible application of intellectual property frameworks may serve as an effective development strategy. German industrial development in the nineteenth century may be attributable at least in part to a lack of comprehensive national copyright protection, which led to a proliferation of books and knowledge that was the basis for German industrial power. 180 Similarly, the flexible approach of the United 181 Similarly a number of countries in Asia have followed a similar strategy of weak intellectual property (in many instances patent law) as a mechanism for facilitating the adaptation and imitation of foreign technologies, which was used as a means by which to develop technological, scientific, and commercial capacity. 182 The U.S. development model represents an important one for developing countries today. In the copyright arena, for example, the U.S. followed a developing country approach toward intellectual property enforcement that took account of the needs of the local context with respect to access to knowledge and considered widespread copyright piracy of foreign authors to be international fair use. 183 Historical experiences of developing countries highlight the potential benefits of flexible intellectual property frameworks. Similarly, emerging businesses sectors may also benefit from flexibility in the application of copyright, for example. As Nollywood illustrates, businesses in development stages may actually benefit and gain brand recognition and market share as a result of low levels of intellectual property protection. 184 
B. Nollywood Business Models, Brand Value, and Piracy
As an emerging industry sector in the earliest years of its development, Nollywood likely benefited from widespread unauthorized distribution of Nollywood productions. Widespread unauthorized distribution enabled viewers to sample Nollywood films and helped solidify recognition of Nollywood products among a wide network of Africans on the continent and in the diaspora. 185 In the early days of Nollywood's market penetration, losses from sales were ameliorated by increases in the intangible value of the Nollywood brand. Now, however, many consider piracy to be the biggest constraint on the future development of Nollywood. 186 Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent to further development of the Nollywood industry. Recent discussions of Nollywood draw attention to the losses that Nollywood producers suffer from piracy, which make it harder for Nollywood films to recoup costs and make a profit, which many believe will circumscribe the ability of Nollywood directors and producers to get financing. 187 As has been the case in other arenas such as digital music in the digital era, many may assert that intellectual property enforcement can help solve the problems of unauthorized distribution. 188 As is the case in other arenas, hopes about the potential of intellectual property enforcement to make up for fundamental problems with business models may constitute a mirage that misses other potentially lucrative sources of value for certain types of content.
Although unauthorized distribution of Nollywood films has facilitated Nollywood brand recognition, unauthorized distribution has also reduced profits to producers, directors, and distributors of Nollywood films and thus may also serve as a harbinger of future limitations of existing Nollywood distribution and business models. Current Nollywood business practices result in production of more content than will likely be successful. The potential risks of this strategy are at least partially ameliorated because of the relatively low cost of each individual Nollywood film. In the early days of Nollywood development, Nollywood creators typically did not invest extra money in increasing the quality of films, but rather quickly released movies and see which releases become popular. The pressure for quick releases may thus itself a business response to piracy.
Although reliable figures about Nollywood are difficult to obtain, existing data from the mid2000s suggests that Nollywood films cost approximately US$ 15,000 to US$ 40,000 to make, are often financed by friends and family, and have an average production time of approximately 7 days.
189 A Nollywood film may thus be shot in as few as one to two weeks and edited and packaged for sale in another week.
190 Nollywood business models employ significantly different financing models than is the case with traditional film creation and distribution models in Hollywood and Bollywood:
The marketer or producer is a businessman. In Hollywood, you have big corporations like Banks, when you want to shoot a film, you send in your proposal and they finance it. Do you know how we shoot films in Nigeria 191 Films are finished quickly and are then roughly edited; producers then rent or sell films to distributors (called marketers), who market the video and pay producers. 192 Primary Nollywood distribution centers are located in Idumota Market on Lagos Island and in Upper Iweka Road in Onitsha in Anambra State in southeastern Nigeria. 193 Because the success of films may be difficult to gauge, initial Nollywood runs tend to be small, with initial production of 15,000 DVDs with no copy protection that are distributed largely through informal networks. 194 Distributors, who tend to be powerful driving forces in Nollywood, 195 in turn rely on networks of small-scale sellers at kiosks, temporary spaces, and street corners, who receive a commission for sales and return stock not sold to distributors. 196 Because they may invest in the production of video films, Nollywood distributors may also play a greater role in determining the content of films than may be the case in film industries elsewhere in the world. 197 Producers and distributors often cannot meet demand for hit films, which leads to significant copying of hit films and revenue losses to Nollywood producers. 198 Popular Nollywood films are often rapidly copied, at times by marketers entrusted with distributing the film. 199 The inability of producers to keep up with demand may give an opening to bootleggers who can meet such demand. 200 Some commentators suggest that bootleg copies of Nollywood films are made in China and then sold in Nigeria and elsewhere in the world. 201 Nollywood business models already embed mechanisms to deal with the problem of unauthorized distribution. In addition to relying on speed and lead time, Nollywood creators often stay ahead of pirates by relying on remakes and multiple sequels. 202 Remakes and multiple sequels can be seen as yet another business mechanism for dealing with problems of unauthorized distribution because they enable better prediction of potential demand for particular movies. Unsuccessful movies should thus be less likely to lead to sequels.
Preliminary Working Draft -Do Not Cite without Consent Osuofia in London, which is estimated to have sold more than 800,000 copies, 203 with estimated sales revenues likely in excess of US$ 9 million. 204 Osuofia in London is a Nigerian version of the country bumpkin comes to the city movie theme. 205 In this film, Osuofia travels to London following the death of his brother, who had amassed a fortune in London, and meets his brother's English fiancée, Samantha. In both London and Nigeria, where the action moves in Part 2 of Osuofia in London, Samantha schemes to take Osuofia's brother's inheritance from him. Osuofia in London benefits from the comic skills of its star, Nigerian comic Nkem Owoh, winner of the 2008 African Movie Academy Award for Best Actor. 206 Nkem Owoh later starred in a film featuring the same character entitled Bonjour (Osuofia Speaks French). 207 The rise of Nollywood raises significant questions about the meaning and uses of intellectual property laws in varied contexts of cultural production. Viral Nollywood distribution results from a lack of industry control over distribution channels.
Discussions of piracy in Nollywood demonstrate the need for finer distinctions in discussions of unauthorized copying and distribution more generally and greater focus on types of unauthorized distribution that represent the biggest business threats. More fine-grained analysis is needed because the success of Nollywood is likely attributable at least in part to rampant unauthorized global distribution of Nollywood films. The Nollywood story may not fully conform to dominant assumptions about incentives often made in intellectual property discourse about the relationship between intellectual property protection and cultural production. The Nollywood example suggests the need for more nuanced understanding of the interaction between intellectual property and cultural production and greater recognition of potentially varied ways in which intellectual property may influence the shape and business of cultural production.
C.

Nollywood Networks and Distribution: Control, Pricing, and Intellectual Property
Unauthorized distribution of Nollywood films is part of a wider pattern of increasing unauthorized distribution in the digital era. Widespread unauthorized copying in the digital era has led to pervasive labeling of all types of unauthorized copying as piracy. 208 Although Nollywood films are still largely distributed in physical format in Africa, unauthorized distribution of Nollywood films underscores the pricing consequences of loss of control over Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent distribution chains that have become pervasive in the digital era more generally. 209 The informal structure of Nollywood distribution makes unauthorized distribution of Nollywood films fairly easy to do. Although Nigeria has a copyright law that protects Nollywood creators and a Nigerian Copyright Commission that visibly and prominently focuses on preventing piracy, 210 copyright enforcement in Nigeria remains weak, and significant counterfeiting occurs in Nigeria: 211 Industry officials and government agencies have started paying closer attention to piracy, but so far there hasn't been much of an effect. A recent police raid on a well-known DVD-copying operation resulted in a brief confrontation between police and piracy-ring leaders. The pirates stood their ground and burned a police truck, then went back to work making knock-off Nollywood copies. The only repercussion for the offenders? A bill for the damage to the police vehicle. 212 However, a 2010 raid and seizure of more than 10,000 counterfeit Nollywood DVDs in Brooklyn may give indications of greater future Nigerian copyright vigilance, which may benefit Nollywood creators. 213 Weak copyright enforcement in Nigeria may be at least in part a legacy of technology leapfrogging in Nigeria that essentially skipped the "film" stage of the film production business by going straight to video and moving early to digital video. The development of the film business as a video business in Nigeria means that industry structures based on centralized distribution and control that promoted and enforced particular intellectual property configurations did not develop in Nigeria. These differences in film industry institutional structures make it relatively more difficult for Nollywood participants to assert control over Nollywood film distribution.
Nollywood creators suffer from two types of distinguishable yet related unauthorized copying and distribution. The first is associated with counterfeiters, who duplicate popular films and resell them, directly depriving Nollywood creators and distributors of revenue. The second is associated with retail distributors, who may sell or rent films that come from counterfeit sources but who may also themselves copy and distribute video. The first type of unauthorized copying can be addressed to a significant degree by copyright enforcement strategies. The second type of unauthorized copyright also implicates copyright but is also closely connected to industry organization and manners of doing business. Counterfeiting of Nollywood films is facilitated by the low price point and quality of Nollywood videos, which gives distributors little flexibility in pricing. 214 Although price estimates vary significantly, Nollywood films can sell for as little as Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent US$ 2-4 dollars in Nigeria. 215 Some suggest that audiences are not willing to pay greater amounts for improved quality. 216 As Nollywood matures and achieves greater scale, lost revenues from unauthorized distribution are an increasing problem that requires both legal and business solutions.
III. BEYOND COPYRIGHT: ENTREPRENEURS, LAW, AND THE FUTURE OF NOLLYWOOD
Problems that complicate doing business in Nigeria include crumbling roads and bridges, erratic telephone service, recurring shortages of fuel, water, electricity and social unrest in some parts of the country.
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Although formal legal rules clearly matter, in part because such rules constitute official game rules that govern business transactions, the effective operation of such rules of the game depends to a significant degree on informal rules and the manner of play by which businesses actually undertake their activities. The manner of play thus encompasses how industry participants navigate within or outside of existing formal rules, and may underscore ways in which formal legal rules constrain or enable particular activities.
Rules of the Game: Nollywood, Entrepreneurship, and the Ease of Doing Business in Nigeria
Unauthorized distribution is one of many challenges that Nollywood participants must confront. Given this, Nollywood strategies that focus on copyright law and enforcement alone, without appropriate attention to issues related to Nollywood business models, are unlikely to significantly change the state of affairs in Nollywood. Rather, the problems of Nollywood that are identified as a consequence of piracy are also in part a result of an absence of business and financial institutions that can facilitate the further development of Nollywood. That said, Nollywood participants have accomplished much in developing a commercially viable film production industry that has achieved global status and attention. 218 Further, Nollywood is the "only economically self-sustainable film industry in Africa." 219 Discussions of piracy and Nollywood often conflate problems of piracy with problems of informality. This conflation matters because different types of solutions may exist for each of these problems. Further, because Nollywood films are largely self-financed and Nollywood distribution is both opaque and semi-formal, 220 the development of formal structures surrounding Nollywood production and distribution are a necessary first step in putting Nollywood on firmer ground for continued business development and growth. Such formal structures are the basis by which Hollywood has developed and are particularly important in contemporary contexts where 215 Id. at 8; but see Mackay, supra note 7 (suggesting that authentic Nollywood films sell for $7 and unauthorized copies sell for $4). 216 Osei-Hwere & Osei-Hwere, supra note 109, at 8. 217 Africa Asia Business Forum (AABF), Nigeria Investment Guide. http://www.aabf.org/nigeria_inv_guide.htm. 218 Emily Witt, Imperfect Cinemas, THE NATION, June 7, 2010, http://www.thenation.com/article/imperfectcinemas?page=0,0. 219 Bisschoff, supra note 33, at 453. 220 Ogunyemi Paper, supra note 84, at 8-9.
Preliminary Working Draft -Do Not Cite without Consent backend sources of revenue are increasingly important and, in the case of Hollywood, now dominant sources of revenue.
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The semi-formal nature of Nollywood business activities is characteristic of business activities in Nigeria more generally. 222 Nigeria has a large informal economy that in 1999-2000 was estimated to comprise more than half (57.9 percent) of Nigerian Gross National Product, which is the third highest percentage in Africa. The size of the Nigerian informal economy contrasts with an OECD average informal economy size of 18 percent and a developing country average informal economy size of 41 percent. 223 Informality in Nollywood is evident in a number of practices that are likely to assume even greater significance as Nollywood continues to expand. Contracts are rarely signed in Nollywood, which means that underlying intellectual property rights are often not clearly delineated or allocated. 224 Nollywood participants also typically do not have access to formal financing mechanisms, and any bank financing obtained does not rely on intellectual property as collateral but rather is typically secured by the borrower's personal assets. 225 Nollywood is among the most prominent arenas for economic growth in Nigeria outside of the oil sector. 226 The location of Nollywood business activities in the informal economy is a response to the Nigerian business environment. Nigeria ranks in the bottom half of the world in most global measures of ease of doing business. Nigeria's 2012 ranking for overall ease of doing business was 133 out of 183. 227 Of most relevance to Nollywood are the national rankings for ease of starting a business (Nigeria's rank 116, down from 108 in 2011), registering property (Nigeria's rank 180), getting credit (Nigeria's rank 78), and enforcing contracts (Nigeria's rank 97). Nigeria ranks number 176 in getting electricity, which is an important element of film and other industries.
228 Surprisingly, areas of Nigeria with the most commercial activity in many instances rank in the bottom half of Nigerian sub-regions. For example, Lagos, the commercial capital of Nigeria, ranks 25 of 37 Nigerian sub-regions in ease of starting a business. 229 Abuja, the capital of Nigeria, which ranks 15 of 37 among Nigerian sub-regions, is the highest ranked major city in Nigeria for ease of starting a business.
Preliminary Working Draft -Do Not Cite without Consent Many of the activities contributing to Nigeria's low rank in ease of doing business indicators are ones that could facilitate the development in the formal sector of emergent and high growth entrepreneurial activities like those in Nollywood. Nigeria's ranking in the bottom half of countries for many of these activities reflects the number of procedures, time, and cost of undertaking such business activities and potential uncertainty of allocations of property rights. Starting a business in Nigeria requires 8 procedures, takes 34 days, and costs more than 70 percent of annual per capita income. 231 Enforcing contracts in Nigeria is similarly slow and costly, involving 40 procedures, taking 457 days with a cost of 32 percent of the contract claim being enforced.
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Nollywood creators, participants, and other entrepreneurs in Nigeria must weigh these high costs of formalizing a business against the costs and benefits of operating on a semiformal or informal basis. Although individual businesses operating on an informal basis may yield short term benefits from avoidance of tax and employment costs, 233 informality may have a negative impact on institutional development, economic growth, and employment in the long run. 234 At the current state of Nollywood's development, the benefits of formality and costs of informality are becoming increasingly apparent. For example, operating in the informal economy imposes significant opportunity costs with respect to financing, which is difficult for informal economy enterprises to obtain. 235 Further, Nollywood would benefit to a significant degree from greater formalization, which could then serve as a basis for the continued development of Nollywood as a global film industry. However, the high costs of starting a business in Nigeria are likely to be a disincentive for creators and entrepreneurs who start in the informal economy to move into the formal economic sphere.
B.
Nollywood Manners of Play: Informality, Institutions, and Development
The high costs of starting a business in Nigeria skews entrepreneurs' decisions with respect to starting formal businesses and is an impediment to scaling of entrepreneurial activities. 236 In general, entrepreneurs take advantage of formal business organizations in large part because of limited liability. 237 By making the costs of forming businesses high, current Nigerian regulatory frameworks give incentives for entrepreneurs to remain in the informal economy, and thus impede the development of robust entrepreneurial businesses in the formal economy. Because businesses may stay in the informal economy to a greater extent than is optimal, current regulatory structures also make financing entrepreneurial businesses more difficult, which has 231 INT'L FIN. CORP, supra note 227, at 117. 232 Other limitations in Nigerian legal and regulatory frameworks further hinder the growth potential of the Nollywood industry. Property rights are difficult to register in Nigeria, which has one of the least efficient property registration systems in the world. 238 Property ownership in Nigeria is also highly centralized. Under the Land Use Act of 1990, ownership of all property in Nigeria is vested in the governor of the state or local government in which the property is located or, in the case of the Federal Capital Territory, the Nigerian federal government. 239 Uses of intellectual property in Nollywood for financing and other purposes are limited. Systems for registering ownership of intellectual property so as to establish a clear chain of title with respect to ownership and recording security interests in films need to be improved. 240 Education of Nollywood participants about copyright law and copyright best practices will also be an important part of any attempts to improvement copyright enforcement in Nollywood. 241 Nollywood business activities also need improvement of formal documentation and accounting of profits. 242 Discussions of the problems confronting Nollywood focus to a significant degree on problems related to unauthorized distribution of Nollywood films and piracy. Although Nollywood does need to develop strategies for dealing with unauthorized distribution, many of the long-term challenges facing Nollywood relate to other aspects of business and legal institutions and infrastructures. Modifications of existing legal and regulatory regimes could do much to facilitate the future development of Nollywood as a high growth segment of the economy that is incorporated to a greater extent in the formal sector. For example, decentralization of company registration, at least to the extent of creating company registration frameworks more suited to entrepreneurial companies, might help foster the formalization of entrepreneurial business activities.
In the case of Nollywood, the Nigerian federal government could develop regulation targeted at entrepreneurial business activities in the film sector that is either centralized at the federal level, or even better, decentralized with authority given to the states to undertake company registration of entrepreneurial companies within specified parameters. Nigeria currently faces a number of issues relating to the allocation of power between the federal government and the 36 Nigerian Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent states. 243 State level registration, if structured properly, could provide a decentralized framework that promotes regulatory competition among Nigerian states targeted at types of entrepreneurship associated with specific localities. 244 Any regulatory reform should be structured in light of this relationship with a goal of encouraging each state to develop competence in promoting the development of entrepreneurial business sectors within Nigerian states. Any alternative entrepreneurship-focused registration systems should be crafted to meet specified performance parameters. For example, applicable regulations could provide for the continuing collection and analysis of regulatory performance data with a requirement that these alternative regulatory frameworks meet specified ease of doing business criteria at least at the level of OECD country average levels. These alternative company regulatory frameworks could also include specific requirements with respect to disclosure, transparency, and corruption from the perspective of both regulators and the regulated that are in line with specified best practices internationally. Entrepreneurial companies could be encouraged to participate in alternative company regulatory frameworks through tax and other incentives that would make the benefits of participation in such alternative regimes more appealing.
C.
Creating a New Nollywood Playbook: Monetizing Piracy through Nollywood Networks
Discussions of the piracy problem in Nollywood are based upon goals for control of distribution that may simply not be viable for Nollywood given current institutional structures and manners of doing business. In addition to dealing with piracy and issues of control of distribution, Nollywood participants should undertake focused strategies to address varied business and legal impediments. The development course of Nollywood, which in fact increasingly moving to digital distribution outside of Africa, and events in other arenas, suggest that the battle to control piracy will not be an easy one. Further, to the extent that webs of unauthorized uses enmesh consumers and end users, seeking to impose desired pricing in the face of rampant unauthorized distribution, or even the possibility of such distribution, may be futile, particularly given broad nature of Nollywood distribution networks. This ultimately may mean that price reductions may be one way to deal with problems of piracy, particularly to the extent that Nollywood participants can effectively harness other sources of value. Nollywood participants thus far have focused to a significant extent on the value of Nollywood content, which may obscure other potential sources of value to Nollywood participants. For example, the network of viewers reached by Nollywood films may be valuable to advertisers and others who may be willing to pay to have access to such viewers. The value of these Nollywood networks may actually be far greater than the value of the content itself.
Preliminary Working Draft -Do Not Cite without Consent Nollywood creators could benefit from greater attention to distinguishing problems of piracy from problems of unauthorized distribution related to informality. Nollywood participants should then follow an approach that encourages better copyright law enforcement to deal with bootlegging but that seeks to also monetize to the greatest extent possible the unauthorized distribution that will no doubt occur. Strategies that may help facilitate monetization of Nollywood creations include development of Nollywood product differentiation and branding strategies, improvement of control over distribution chains, and identification of mechanisms for harnessing greater revenues from Nollywood networks. Monetizing Nollywood networks will require assembly of detailed and specific data and other information about the composition of Nollywood distribution and viewer networks. A clear need exists for far greater market intelligence about the scope, scale, and pricing of the Nollywood business, including Nollywood distribution networks. Existing technologies, including crowdsourcing and mobile applications, if implemented with appropriate incentives, may provide a basis for beginning to assemble data about the Nollywood business, even in the absence of effective industry control over such networks. 245 Discussions about the future of Nollywood should seek to move beyond discussions of copyright and piracy to fundamental reconsideration of a broader range of business and legal issues. Nollywood business models would also benefit from greater attention to intellectual property rights other than copyright. Nollywood participants should consider establishing multiple levels of Nollywood video brands distinguished by both film quality and pricing. This may already be occurring to some extent because the return of cinemas to Nigeria has led to the creation of films shot in 35 millimeter for viewing on large theater screens. 246 The 2008 Nollywood release, Amazing Grace, was shot on 35 millimeter and shown in movie theaters. 247 Further, some of these films are pushing Nollywood into new genres and production techniques. 248 In 2010, for example, Kajola, a Nollywood science fiction film, premiered in theaters in Nigeria but was pulled from cinemas in Lagos after customer complaints. 249 The negative reception of Kajola by Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent at least some viewers suggests that the expansion of Nollywood films to new arenas will need to be handled with care. The manner of Kajola's withdrawal from theaters also draws attention to questions of formality and compliance with contracts in Nollywood.
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The Nigerian film industry would benefit from more targeted branding and marketing of films. For example, the types of video films that have come to characterize Nollywood in its early phases could be branded as "Nollywood Original" or "Nollywood Classic" and could continue to reflect fairly inexpensive pricing and low cost production models. Nollywood Classic business models could seek to monetize piracy by garnering value from the distribution networks Nollywood Classic movies reach through transactions that generate up-front revenues. Nollywood participants could then take a two-pronged approach to dealing with unauthorized distribution and piracy by focusing enforcement on bootlegging. Nollywood participants could then seek to brand a higher quality level of production that could have a higher price point. These videos or films could be branded "Nollywood Select" and would reflect higher production values and film content. Nollywood Select productions could also realize up-front revenues but would also receive significant revenues from sales of the content itself. Approaches that incorporate a Nollywood Select strategy would require more vigilant intellectual property enforcement and greater formalization of Nollywood business activities, including with respect to allocations of intellectual property rights, and signing contracts to enforce such rights.
Other branding focused approaches might involve some group of Nollywood creators focusing on developing affirmative branding strategies that seek to minimize the impact of unauthorized distribution. Nollywood creators could, for example, join together and establish mechanisms for creating a collective Nollywood logos and certification with affirmative branding strategy that seeks to identify, promote, and encourage consumers to only buy videos identified as "real" Nollywood films. Although education of Nollywood fans and viewers is likely to be a blunt and rather ineffective instrument, Nollywood stars should be engaged to undertake a public relations campaign that seeks to encourage consumers to buy "real" Nollywood films.
Part of any Nollywood branding strategies should involve recognition that copyright should not be the only intellectual property right of concern to Nollywood. Branding strategies involve uses of trademark. Trademark filings in the United States do not reveal significant recognition of Nollywood brand value. In contrast to the term "Hollywood," which in February 2012 had 2,854 dead and live marks in the U.S. Patent and Trademark Office Trademark Electronic Search System (TESS), 251 and the term "Bollywood," with 95 such marks, as of February 2012, one trademark had been granted in the United States for the term "Nollywood" for Nollywood Film Critics Star Ratings. 252 Other than this single mark, the word mark "Nollywood" is only evident in two dead trademark applications that were filed in 2008 Nollywood content and end users about the value and price of Nollywood content, which are fundamentally different issues than the piracy associated with bootlegging. More robust copyright enforcement should be undertaken immediately with respect to bootlegging, but should come together with greater formalization of business activities with respect to potential licensees and distribution sources by which end users obtain Nollywood films. Issues of bootlegging and formalization of business activities may be connected to the extent that consumers and potential licensees elect to purchase content from counterfeit sources that do not result in compensation to creators of content. The problem of counterfeiting is one that stronger intellectual property enforcement may help, although the business reality of widespread loss of control over distribution of content by cultural industries makes dealing with counterfeiting increasingly difficult.
Unauthorized copying, distribution, and other uses by potential licensees, consumers and end users require different approaches in part because debates about unauthorized uses often conceal fundamental disagreements about the appropriate price of content. Industry approaches that conflate counterfeiting and all unauthorized uses as forms of piracy may also fundamentally diminish recognition of the most critical threats to industry business models. Such approaches may at the same time delay necessary adjustments in business models to address changes in the business and cultural landscape that have lessened industry control over content in many cultural industry sectors. 256 The loss of control over distribution associated with digital content (or in the case of Nollywood informal distribution and lack of control over distribution to begin with) has in many instances diminished the ability of creators and distributors of content to control pricing. The business, technological, and cultural realities of the digital era suggest that industry business strategies that rely on recourse to stronger intellectual property protection may in some instances be a mirage that hides the fact that intellectual property enforcement represents at best a partial solution to problems of control of the distribution chain. Copyright enforcement may be much more difficult with content, digital or otherwise, distributed through broad reaching networks as is the case of Nollywood.
CONCLUSION
Nollywood business model problems categorized under the rubric of piracy require multiple strategies that seek to simultaneously reduce and monetize piracy. Pre-digital cultural industry distribution models outside of Nigeria could impose pricing that in part reflected the value of effective control of the distribution network. Digital era business and cultural realities have shifted many cultural industry participants along the control continuum in a direction of less control. A content control continuum might have no control at one extreme, which would encourage widespread distribution of content and might lead to dense networks of distribution that may be nonlinear and difficult to predict. The content owner would likely have little control over pricing, which suggests that the volume of distribution would be higher than if the owner had pricing control and could impose a higher price. Absolute control over distribution would be Draft of 11:00 AM, 2/27/12
Preliminary Working Draft -Do Not Cite without Consent on the opposite extreme of this continuum and would enable a content owner to absolutely control all uses of content, with commensurate reductions in volume. Intellectual property rights permit exertion of high levels of control over content control in theory. However, digital era technologies may effectively nullify or significantly reduce any ability for such control of distribution of content. This represents a significant digital era shift with which cultural industry participants are still grappling. Pre-digital era industry business practices in the U.S., for example, reinforced and gave teeth to the control rights granted under copyright laws. The Internet has compromised effective control over a broad range of cultural industry distribution networks, making control over content increasingly difficult for many content owners. Control over content would make the composition of the network highly predictable and likely less dense, assuming that the content owner could completely control the network and all uses of the content.
The digital era has in many instances moved creators of content closer to the no control side of the content control spectrum. Given the lesser control of the composition distribution networks that this move entails, creators in Nollywood and elsewhere should seek to develop new models that seek to garner greater value from the distribution network itself. This means moving away from pricing models that seek to profit from the value of content itself and developing business models that seek to profit from distribution networks themselves and other sources of value related to such content. For example, if content creators could monetize the distribution network itself, that creator could confound pirates by giving away the content for free. This strategy would of course require that the content owner could harvest other sources of revenue from the distribution network or other uses of content. In the case of Nollywood, in confronting the challenges of the digital era, Nollywood participants should focus on adopting flexible business models that can be a basis for sustained future growth of the Nollywood film industry.
